


 i 

 
 TABLE OF CONTENTS 
 Page 
 
ARTICLE 1 
Definitions ..........................................................................................................................................   2 
 1.1  ACC............................................................................................................................   2 
 1.2  Additional Properties..................................................................................................   2 
 1.3  Aircraft Storage Space................................................................................................   3 
 1.4  Airpark........................................................................................................................   3 
 1.5  Architectural Guidelines.............................................................................................   3 
 1.6  Association .................................................................................................................   3 
 1.7  Association Manager..................................................................................................   3 
 1.8  Association Rules .......................................................................................................   3 
 1.9  Board...........................................................................................................................   3 
 1.10  Common Area ............................................................................................................   3 
 1.11  Condominium Association.........................................................................................   4 
 1.12  Conservation Area......................................................................................................   4 
 1.13  Declarant.....................................................................................................................   4 
 1.14 Declaration..................................................................................................................   4 
 1.15 Developer....................................................................................................................   4 
 1.16 Equestrian Facilities ...................................................................................................   4 
 1.17 Lot...............................................................................................................................   4 
 1.18 Owner(s) .....................................................................................................................   4 
 1.19 Plat ..............................................................................................................................   5 
 1.20 Prime Rate ..................................................................................................................   5 
 1.21 Property.......................................................................................................................   5 
 1.22 Subdivision .................................................................................................................   5 
 1.23 Supplementary Declaration ........................................................................................   5 
 1.24 Trustee ........................................................................................................................   5 
 1.25 Unit .............................................................................................................................   5 
 
ARTICLE 2 
Property Rights..................................................................................................................................   6 
 2.1  Owner Easements of Enjoyment................................................................................   6 
 2.2  Delegation of Use .......................................................................................................   6 
 
ARTICLE 3 
Permitted Uses and Restrictions ......................................................................................................   6 
 3.1  Residential Use...........................................................................................................   6 
 3.2  Subdividing.................................................................................................................   7 
 3.3  Parking........................................................................................................................   7 
 3.4  Guest Use....................................................................................................................   7 
 3.5  Emergency Airport Use..............................................................................................   7 
 3.6  General Upkeep ..........................................................................................................   8 
 3.7  Antennae.....................................................................................................................   8 



 ii 

 3.8  Sewage........................................................................................................................   8 
 3.9  Tanks...........................................................................................................................   9 
 3.10  Animal Provisions ......................................................................................................   9 
 3.11  Equestrian Privileges..................................................................................................   9 
 3.12  Equestrian Facilities ..................................................................................................  10 
 3.13  Equestrian Activities .................................................................................................  10 
 3.14  Construction Permitted...............................................................................................10 
 3.15  Minimum Livable Area..............................................................................................11 
 3.16  Grading and Drainage.................................................................................................11 
 3.17  Landscaping Required................................................................................................12 
 3.18 Landscaping and Noncompliance ..............................................................................13 
 3.19 Mailboxes ...................................................................................................................14 
 3.20 Garages .......................................................................................................................14 
 3.21 Hangars .......................................................................................................................14 
 3.22 Accessory Buildings...................................................................................................14 
 3.23 Plan Approval.............................................................................................................14 
 3.24 Commencement of Construction ...............................................................................15 
 3.25 Construction Equipment and Heavy Vehicles ...........................................................15 
 3.26 Permanent Structure ...................................................................................................16 
 3.27 Fence Material ............................................................................................................17 
 3.28 Tennis Courts..............................................................................................................17 
 3.29 Driveway Lighting......................................................................................................17 
 3.30 Other Exterior Lighting ..............................................................................................17 
 3.31 Gazebos, Greenhouses, Storage Sheds, Clotheslines, Basketball Goals 

and Flagpoles..............................................................................................................18 
 3.32 Mandatory Reconstruction .........................................................................................18 
 3.33 Commercial Activities................................................................................................18 
 3.34 Signs ...........................................................................................................................19 
 3.35 Upkeep Assessment....................................................................................................19 
 3.36 Mineral Exploration ...................................................................................................19 
 3.37 Utility Easements........................................................................................................19 
 3.38 Use of Motor Driven Vehicles ...................................................................................20 
 3.39 Trash Containers and Collection................................................................................20 
 3.40 Disease and Insects.....................................................................................................20 
 3.41 Air Conditioning Equipment......................................................................................20 
 3.42 Utility and Service Lines ............................................................................................20 
 3.43 Burning and Incinerators ............................................................................................21 
 3.44 Prop-Wash ..................................................................................................................21 
 3.45 Aircraft Noise and Safety Requirements ...................................................................21 
 3.46 Equestrian/Pedestrian Trail Easement .......................................................................21 
 3.47 Insurance.....................................................................................................................22 
 3.48 Taxiway Access..........................................................................................................22 
 3.49 Runway Access...........................................................................................................22 
 3.50 Noncompliance and Penalty Provisions.....................................................................22 
 



 iii 

ARTICLE 4 
Architectural Control Committee ...................................................................................................23 
 4.1  Organization ...............................................................................................................23 
 4.2  Initial Members...........................................................................................................23 
 4.3  Terms of Office ..........................................................................................................23 
 4.4  Appointment and Removal ........................................................................................23 
 4.5  Duties..........................................................................................................................24 
 4.6  Application and Approval ..........................................................................................24 
 4.7  Fees .............................................................................................................................25 
 4.8  Waiver.........................................................................................................................25 
 4.9  Meetings and Compensations ....................................................................................25 
 4.10  Recommended Rules..................................................................................................25 
 4.11  Liability.......................................................................................................................26 
 
 
ARTICLE 5 
Morning Star Airpark Homeowners Association .........................................................................26 
 5.1  The Association..........................................................................................................26 
 5.2  Board of Directors and Officers .................................................................................27 
 5.3  Powers and Duties ......................................................................................................27 
 5.4  Rules and Regulations................................................................................................27 
 5.5  Architectural Guidelines.............................................................................................28 
 5.6  Meetings and Compensations ....................................................................................28 
 5.7  Personal Liability........................................................................................................28 
 
ARTICLE 6 
Membership and Voting Rights.......................................................................................................28 
 6.1  Membership................................................................................................................28 
 6.2  Classes of Membership ..............................................................................................29 
    Class A ................................................................................................................29 
    Class B ................................................................................................................29 
    Class C ................................................................................................................29 
 6.3  Voting .........................................................................................................................30 
 6.4  Corporate Ownership .................................................................................................30 
 6.5  Cumulative Voting .....................................................................................................30 
 6.6  Suspension of Voting Rights......................................................................................30 
 6.7  Additional Rights .......................................................................................................30 
 6.8  Transferability.............................................................................................................30 
 
ARTICLE 7 
Additional Associations and Membership Affiliations .................................................................31 
 7.1  Morning Star Aircraft Condominium ........................................................................31 
 7.2  Morning Star Aircraft Condominium Association ....................................................31 
 



 iv 

ARTICLE 8 
Permitted Uses and Restrictions for Common Area .....................................................................31 
 8.1  Maintenance by Association ......................................................................................31 
 8.2  Damage or Destruction of Common Area by Owners ..............................................32 
 8.3  Use of Common Area.................................................................................................32 
 8.4  Conservation Areas ....................................................................................................32 
 
ARTICLE 9 
Covenant for Maintenance Assessments ........................................................................................33 
 9.1  Creation of Lien and Personal Obligation of Assessments .......................................33 
 9.2  Purpose of Assessment...............................................................................................33 
 9.3  Maximum Annual Assessment ..................................................................................34 
 9.4  Special Assessments for Capital Improvements........................................................34 
 9.5  Notice and Quorum for Any Action Authorized Under Sections  
   9.3 and 9.4 ..................................................................................................................34 
 9.6  Uniform Rate of Assessment .....................................................................................35 
 9.7  Commencement of Assessments................................................................................35 
 9.8  Effective Nonpayment of Assessment; Remedies of the Association ......................35 
    Enforcement by Suit ...........................................................................................36 
    Enforcement by Lien...........................................................................................36 
 9.9  Subordination of the Lien to Mortgages ....................................................................36 
 
ARTICLE 10 
Subjecting Additional Lands to the Declaration; Other Declarant Rights ................................37 
 10.1  Additions in Accordance with General Plan of Development ..................................37 
 10.2 Exemption of Declarant from Restrictions and Reservation of Special 

Declarant Rights .........................................................................................................37 
 
ARTICLE 11 
Disclosure of Potential Noise Impacts, Special Use Permit and Design Standards ...................39 
 11.1  Disclosure and Warning.............................................................................................39 
 11.2  Special Use Permit .....................................................................................................39 
 11.3  Airport Design Standards ...........................................................................................39 
 
ARTICLE 12 
General Provisions ............................................................................................................................39 
 12.1 Enforcement................................................................................................................39 
 12.2 Conflict Between Rules..............................................................................................40 
 12.3 Interpretation of the Covenants .................................................................................40 
 12.4 Severability.................................................................................................................40 
 12.5 Rule Against Perpetuities ...........................................................................................40 
 12.6 Amendment ................................................................................................................40 
 12.7 Violations and Nuisances ...........................................................................................41 
 12.8 Violation of Law.........................................................................................................41 
 12.9 Remedies Cumulative ................................................................................................41 
 12.10 Delivery of Notices and Documents ..........................................................................41 



 v 

 12.11 References to Covenants in Deeds.............................................................................41 
 12.12 Declaration..................................................................................................................42 
 12.13 Gender and Number ...................................................................................................42 
 12.14 Captions and Titles.....................................................................................................42 
 12.15 Planned Community...................................................................................................42 
 
 
 
      Exhibit A – Special Use Permit 





 2

and maintain the common area and facilities, including, without limitation, the runway and 

taxiways; (ii) establish, levy, collect and disburse the assessments and other charges as may be 

imposed hereunder, and (iii) as the agent and representative of the Owners of the Property, 

administer and enforce all provisions hereof and enforce use and other restrictions imposed on 

various parts of the Property; and 

WHEREAS, until such time as the Association is incorporated, Declarant desires to and 

hereby does reserve to itself, it successors and assigns the right to exercise the powers and duties 

granted in this Declaration to the Association; and 

WHEREAS, the Declarant reserves to itself, its successors and assigns, the right, but not the 

obligation, to construct, own, manage, lease, and market various other improvements, including, 

without limitation, aircraft hangars (which may but not necessarily will be developed as a 

condominium) and equestrian facilities within the Property or Additional Property; and  

WHEREAS, in order to enable Declarant and the Association to accomplish the purposes 

outlined above, all of the Property is hereby subjected to and shall be held, sold and conveyed 

subject to the following easements, restrictions, covenants, and conditions which are for the 

purpose of protecting the value and desirability of, and which shall run with the Property and be 

binding on all parties having any right, title or interest in the describe properties or any part thereof, 

their heirs, successors and assigns, and shall enure to the benefit of each Owner thereof. 

NOW, THEREFORE, Trustee and Declarant, hereby declare, covenant and agree as 

follows: 

ARTICLE  1 

Definitions 

The following words, phrases or terms used in this Declaration shall have the following 

meanings: 

1.1. "ACC" shall be synonymous with "Architectural Control Committee" and shall 

mean the Morning Star Airpark Architectural Control Committee as described herein. 

1.2. "Additional Properties" shall mean properties added in accordance with Article 10 

hereof. 
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1.3. "Aircraft Storage Space" shall mean a “tie-down space” or “hangar” located within 

the Morning Star Airpark, or a "Unit" (i.e., hangar) located within Additional Property or the 

Morning Star Aircraft Condominium, if the same is created. 

1.4. "Airpark" shall be synonymous with "Subdivision" and shall mean the Morning Star 

Airpark subdivision. 

1.5. “Architectural Guidelines” shall be synonymous with “Morning Star Architectural 

Guidelines” and shall mean and refer to those guidelines provided in accordance with Section 5.5 of 

this declaration.  

1.6. "Association" shall mean and refer to the Morning Star Airpark Homeowners 

Association, an Arizona non-profit corporation, its successors and assigns, to be organized by 

Declarant (and unless otherwise provided, shall mean and include its board of directors, officers 

and other authorized agents) to administer and enforce the covenants and to exercise the rights, 

powers and duties set forth in this Declaration. 

1.7. "Association Manager" shall mean and refer to a person or business entity appointed 

or hired by the Board from time to time to manage the Association’s daily business affairs. 

1.8. "Association Rules" shall be synonymous with "Morning Star Airpark Rules" and 

"Rules", and shall mean rules or regulations which are adopted or modified from time to time by the 

Board.  The term shall be deemed to include without limitation all rules and regulations adopted by 

the Board pertaining to safe operations of aircraft and motor and non-motor vehicles within the 

Airpark, architectural control guidelines and standards, and similar standards, procedures or 

guidelines that may be published together with or separate from any other rules and regulations 

adopted by the Board. 

1.9. "Board" shall be synonymous with "Board of Directors" and shall mean the Board 

of Directors of the Association. 

1.10. "Common Area" shall mean all real property owned by the Association for the 

common use and enjoyment of all or a part of the Owners (including, without limitation, roadways, 

the runway, taxiways and landscaping, drainage and retention areas), and any other real property 

which the Association has the obligation to maintain (including, without limitation, landscape 

tracts, Conservation Areas or pedestrian trails, subdivision signage, etc.), or which the Association 

may otherwise agree to maintain for the common use and enjoyment of all or a part of the Owners. 
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1.11. "Condominium Association" shall mean Morning Star Aircraft Condominium 

Association, an Arizona nonprofit corporation, its successors and assigns, which may be formed by 

the Declarant, and unless otherwise provided, shall mean and include its board of directors, officers 

and other authorized agents. 

1.12. “Conservation Area” shall mean those areas designated as such on the Plat. 

1.13. "Declarant" shall mean Morning Star Airpark, LLC, an Arizona limited liability 

company, its successors and assigns if (i) such successors or assigns acquire more than one (1) 

undeveloped Lot from the Declarant for the purpose of development, and (ii) Morning Star Airpark, 

LLC has assigned its Declarant’s rights to such successors or assigns by a written instrument that 

has been recorded in Cochise County, Arizona. 

1.14. "Declaration" shall mean the covenants, conditions and restrictions herein set forth 

in this entire document, as it may from time to time be amended or supplemented. 

1.15. "Developer" shall mean and refer to Morning Star Airpark, LLC, an Arizona limited 

liability company, or its successors and assigns. 

1.16. “Equestrian Facilities” shall mean any and all improvements and facilities 

constructed by the Declarant or the Association for the boarding, care, exercise, and enjoyment of 

equestrian animals, including, without limitation, boarding facilities, corals, grazing areas and 

riding arenas. 

1.17. "Lot" shall mean and refer to any plot of land shown upon any recorded subdivision 

map of the Property or Additional Properties with the exceptions of (i) any "Tracts" and 

"Exceptions" as may be noted thereon; (ii) the Common Area; (iii) the Conservation Area, and (iv) 

Units. 

1.18. "Owner(s)" shall mean and refer to the record owner, whether one (1) or more 

persons or entities, of equitable or beneficial title (or legal title if same has merged) of any Lot or 

any Unit.  Owner shall include the purchaser of a Lot (or Unit) under an executory contract for the 

sale of real property.  The foregoing does not include persons or entities that hold an interest in any 

Lot or Unit merely as a security for the performance of an obligation, nor shall the term "Owner" 

include a Developer or Contractor other than Declarant. 
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1.19. "Plat" shall mean The Final Plat For Morning Star Airpark, prepared by 

Engineering and Environmental Consultants, Inc., Plan No. 207055 and recorded in the office of 

the County Recorder of Cochise County, Arizona, as the same be amended or modified from time 

to time. 

1.20. “Prime Rate” shall mean the prime rate of interest as published by the Wall Street 

Journal as of the first business day of each month.  If the Wall Street Journal ceases publishing its 

consensus prime rate, then “Prime Rate” shall mean the rate of interest charged by JP Morgan 

Chase Bank (or its successor) to its largest and most credit worthy commercial borrowers in 

Phoenix, Arizona, for unsecured loans maturing in ninety (90) days, but in no event in excess of 

the highest legal rate in Arizona. 

1.21. "Property" shall mean and refer to that certain real property hereinbefore described 

and any Additional Properties as have been added to the subdivision, but excluding therefrom any 

real property that has been de-annexed or deleted from such real property. 

1.22. "Subdivision" shall be synonymous with "Airpark" and shall mean the Morning Star 

Airpark subdivision. 

1.23. "Supplementary Declaration" shall be synonymous with Supplementary Declaration 

of Covenants, Conditions and Restrictions with respect to the Additional Properties which may be 

added to the Subdivision from time to time. 

1.24. “Trustee” shall mean First American Title Insurance Company, a California 

corporation, as Trustee under Trust 9263, and not otherwise. 

1.25. “Unit” shall mean each of the separate hangars within the Morning Star Airpark 

which are planned to be developed and constructed by Declarant, and which shall consist of a space 

or area (whether constructed as a stand-alone building or as a part of a larger, multi-unit building) 

designed or intended for independent use as an aircraft hangar, tie-down or storage space.  “Unit” 

shall also mean each of the separate portions of the Morning Star Aircraft Condominium, if the 

same is formed, which are planned to consist of a space designed or intended for independent use as 

an aircraft hangar, tie-down or storage space.  If the Morning Star Aircraft Condominium is formed, 

then the term “Unit” may be more fully defined in the Declaration Establishing Morning Star 

Aircraft Condominium and Declaration of Covenants, Conditions and Restrictions. 
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ARTICLE  2 

Property Rights 

2.1. Owner Easements of Enjoyment:  Every Owner within Morning Star Airpark, and 

within the Additional Properties as may be annexed from time to time, shall have a right and non-

exclusive easement of enjoyment in and to the Common Areas which shall be appurtenant to and 

shall pass with the title of said Lot, subject to the following provisions: 

A. the restricted nature of any easement of enjoyment existing on any part of the 

Common Area; 

B. the right of the Association to charge reasonable admission and other fees for 

the use of any facility situated upon the Common Area; 

C. the right of the Association to suspend the voting rights and right to use the 

facilities by an Owner for any period during which any assessment against his 

Lot or Unit remains unpaid; and for a period not to exceed sixty (60) days for 

any infraction of its published Rules and regulations (and for successive sixty 

[60] day periods if the infraction has not been corrected); 

D. the right of the Association to dedicate or transfer all or any part of the 

Common Area to any public agency, authority, or utility for such purposes and 

subject to such conditions as may be agreed to by the members of the 

Association.  No such dedication or transfer shall be effective unless an 

instrument agreeing to such dedication or transfer signed by two-thirds (2/3) of 

the members of each class of membership of the Association has been recorded. 

2.2. Delegation of Use:  Any Owner may delegate, in accordance with the Bylaws, his 

right of enjoyment to the Common Area and facilities to the members of his family, his tenants, or 

contract purchasers who reside on the Property. 

ARTICLE  3 

Permitted Uses and Restrictions 

3.1. Residential Use:  Lots 1 through 142, inclusive, of Morning Star Airpark, shall be 

single-family residential Lots, and there may be erected on any one (1) Lot not more than one (1) 

single-family residence plus such accessory and auxiliary guest house (not to be used for rental or 
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separate family), hangar, garages, outbuildings,  as are incidental to single-family residential use. 

 No other buildings shall be erected on any of said Lots, nor shall any of said Lots or any part 

thereof be used for any business purposes whatsoever, except as allowed in Section 3.33 and 

except as reserved to the Declarant.  Declarant specifically reserves the right (but not the 

obligation) to construct a facility providing, boarding, bedding, or other hospitality services to 

visitors of Morning Star Airpark on any Lot (or within any Unit) owned by Declarant. 

3.2. Subdividing:  No Lot shall be re-subdivided into smaller Lots nor conveyed or 

encumbered in less than the full original dimensions of such Lot as shown by the recorded Plat.  

Nothing herein contained shall prevent the dedication or conveyance of portions of Lots for public 

utilities purposes in which event the remaining portion of such Lots shall, for the purpose of this 

provision, be treated as a whole Lot. Adjacent Lots may be combined in accordance with Cochise 

County zoning regulations, and shall thereafter be considered and treated as one Lot. 

3.3. Parking:  Automobiles of the private passenger class, pickup trucks not exceeding 

one ton, and aircraft may be parked on any Lot; provided said vehicles or aircraft are currently 

licensed and registered and that any such parking area shall comply with the same setback 

requirements as the residential dwellings and be subject to required approval by the ACC.  

Campers, horse trailers, house trailers, motor homes, boats or any vehicle over eight thousand 

(8000) pounds gross vehicle weight may not be parked on any Lot or street except in a private 

garage or accessory building.  No motor vehicle or disassembled aircraft which is under repair or 

not in operating condition shall be placed or permitted to remain on any taxiway, street, or any 

portion of any Lot, or Lots, in Morning Star Airpark, unless it is within an enclosed garage or 

hangar.  

3.4. Guest Use: Morning Star Airpark is private and the Airport and related facilities are 

for the use and enjoyment of Owners. Owners may invite fly-in guests providing such guests are 

registered with the Association at least 24 hours in advance of arrival.  The Association shall have 

the right from time to time to establish specific registration requirements and limit the number of 

fly-in guests so long as such requirements are uniformly applied. 

3.5. Emergency Airport Use: Emergency services aircraft, such as medical evacuation 

aircraft, may use the airport without registration. 
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3.6. General Upkeep:  All clothes lines, yard or tack equipment, garbage cans, and 

service yards shall be kept screened by adequate planting or fencing so as to conceal them from the 

view of neighboring parcels and streets.  All rubbish, trash or garbage shall be removed from the 

premises of all Lots and shall not be allowed to accumulate thereon.  No antenna, satellite dish or 

broadcasting tower shall be erected on any of the said Lots in Morning Star Airpark without the 

prior approval of the ACC, except that a television antenna may be constructed and maintained 

within the attic of any approved building. 

3.7. Antennae. All television antennae, including satellite dishes, installed upon any of 

the Lots in Morning Star Airpark shall conform to federal regulatory guidelines and standards 

and/or be subject to approval by the ACC.  As of the date hereof, federal regulatory guidelines 

provide that antennae or satellite dishes may be placed upon Lots if (i) the satellite dish is less 

than thirty-nine (39) inches in diameter; or (ii) the antenna is less than thirty-nine (39) inches in 

diameter or diagonal measurement and is designed to receive video programming via wireless 

cable.  Further, federal regulatory guidelines provide that a satellite dish or antennae designed to 

receive television broadcast signals may be mounted on masts to reach the height needed to 

establish line-of-sight contact with the transmitter but shall not exceed twelve (12) feet above the 

roof line.  Notwithstanding the foregoing, however, the ACC may prevent installation of the 

foregoing devices upon said Lots or restrict the location of such installation if (i) such installation 

would violate a legitimate safety rule; (ii) such installation would take place in an area 

protectable as an historical area; or (iii) such installation could reasonably be made elsewhere 

without the signal being impaired. 

3.8. Sewage:  Notice is hereby provided to all Owners that no sewer service is available 

to the Property and may not become available to the Property or any Additional Property.  Until 

such time as sewers may be available (without any representation or warranty sewer service will 

become available) all bathrooms, toilets or sanitary conveniences shall be connected to septic tanks 

and cesspools or leach fields constructed in accordance with the requirements and standards of 

County and State laws, rules and regulations in accordance with sound engineering, safety and 

health practices.  There shall not be allowed any outside portable lavatories, outside toilets or open 

plumbing.  No leach field shall be constructed in any area that is flood irrigated.  Each Owner shall 

be responsible for and shall pay all costs relating to the percolation testing of his Lot, and the 

design, construction and maintenance of all septic tanks, cesspools, leach fields and similar 
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improvements constructed on his Lot. Use of grey water, while encouraged, shall only be used in 

strict accordance with Cochise County Regulations. 

3.9. Tanks:  No elevated tanks of any kind shall be erected, placed or permitted on any 

Lots.  Any tanks, including tanks for the storage of fuel, must be buried or attractively screened to 

conceal it from neighboring Lots, roads or streets, and then only with the prior approval of the 

ACC. 

3.10. Animal Provisions. The Owners of all Lots will be subject to the laws, ordinances, 

health codes and rules and regulations of the State of Arizona and Cochise County.  Except as 

provided in Section 3.11, no horse, mule, donkey, sheep, cow, chicken, duck, geese, guinea hens, 

swine, peacocks, or other domestic livestock shall be kept on any Lot in Morning Star Airpark.  

All other animals, including dogs, must be kept within a fenced area, corralled, encaged or 

otherwise controlled, and not be allowed to wander off or fly about.  There shall be no 

commercial breeding, raising and/or boarding of any animals.  The care of all animals shall be 

performed by the Owner in a clean, neat and orderly fashion in accordance with the prevailing 

customs and methods; the physical facilities for the same shall also be maintained by the Owner 

in a clean, neat and orderly fashion in accordance with the prevailing custom and usage so that 

such facilities shall not become a nuisance to the remaining Owners and shall comply with all 

requirements of the Cochise County Health Department and the Board.  

3.11. Equestrian Privileges:  Morning Star Airpark is and shall remain a multi-purpose 

subdivision intended for the use and enjoyment of horsemen, including the non-commercial 

raising of horses and mules. Subject to this Section, up to two (2) horses, or mules may be kept 

on Lots 4, 5, 13, 14, 23, 24, 32, 33, 41, 42, 51, 52, 60, 61, 70, 71, 79, and 80, provided that any 

horse or mule must be kept within an area enclosed by a three (3) rail metal pipe or vinyl fence  

forty-eight inches (48”)  high and in compliance with the Architectural Guidelines.  Containment 

area shall be no larger than twenty five hundred (2500) square feet per horse or mule and located 

along the north lot line adjacent to the northwest corner of Lots 5, 14, 24, 33, 42, 52, 61, 71, 80, 

or the northeast corner of Lots 4, 13, 23, 32, 41, 51, 60, 70 and 79.  Containment areas shall 

include dust control measures such as water sprinklers and owner shall use such systems to 

minimize dust as a nuisance.  The Declarant reserves the right to assign equestrian privileges to 

additional Lots at its sole discretion while such Lots are bordered on either side by Lots owned 

by Declarant or with the written agreement of such by the adjacent Lot Owner other than the 
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Declarant.  Declarant further reserves the right to remove equestrian privileges from any Lot 

prior to the sale of that Lot by the Declarant. 

3.12. Equestrian Facilities: Without any representation or warranty that Equestrian 

Facilities will be provided, Declarant and/or the Association reserves the right to locate and 

construct Equestrian Facilities within the Common Area or Conservation Areas for use by 

Owners.  The Association may establish rules for the use of any such facilities or equestrian 

activities with the Airpark.  A separate fee may also be established for use and maintenance of 

such Equestrian Facilities. 

3.13. Equestrian Activities: Except in the area surrounding the runway within the 

Airpark, Common Areas shall be open to horseback riding by Owners boarding horses or mules 

in the Equestrian Facilities, providing that no trotting, galloping, or otherwise potentially 

dangerous or damaging behavior shall be allowed within Morning Star Airpark.  No riding upon 

taxiways, roadways, tie-down or hangar areas shall be allowed at any time.  No horse or mule 

that is easily agitated by aircraft, or that behaves in a manner that may be dangerous to persons or 

property, shall be kept at Morning Star Airpark. The Board may, at its sole discretion, demand 

that the Owner remove any such horse or mule from the Airpark, including the Owner’s Lot.  

Any party found by the Association to be guilty of a violation of any rule or requirement relating to 

the care or use of a horse or mule, will be required to cease and desist; any refusal or failure by an 

Owner (or the owner of such horse or mule) to comply with any such request for compliance issued 

by the Association shall subject such Owner (or the owner of such horse or mule) to the remedies 

permitted by any Association Rules and by this Declaration. 

3.14. Construction Permitted:  All structures erected within Morning Star Airpark must 

be of new on site construction, and no buildings or structures may be moved from any other 

location, other than a point of distribution or manufacture, onto any of said Lots or tracts. The 

theme of Morning Star Airpark is southwestern territorial or Santa Fe ranch and all structures 

must be harmonious with this theme and comply with this Declaration and the Morning Star 

Airpark Architectural Guidelines.  Except for porch roofs, all structures, including without 

limitation, homes, hangars, garages and accessory buildings shall have a Dutch gable, gable or 

hip roof or a flat roof hidden by parapet walls.  Coated steel shall be the preferred roofing 

material of all buildings, and no roofs of asphalt shingle construction will be permitted; provided, 

however, that flat roofs of such construction as are approved by the ACC, shall be permitted if 
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the roof is concealed from view by a parapet.  Unless a variance is granted by the ACC, clay tile, 

simulated clay tile, stone or simulated stone shall be limited to accents and porch roofs. No 

highly reflective metal roofing material such as unpainted galvanized or galvalume coated steel 

shall be used. Construction within easements, except by public agencies and utility companies, 

shall be limited to utilities and, when fenced, shall be fenced only with removable, section-type 

fencing, unless otherwise approved by the ACC. Each single-family residence shall include a 

front covered porch or courtyard area.  The minimum finished floor height for any residence shall 

be twenty-four inches above surrounding natural grade. No single family home, guest home, or 

attached garage, hangar, or garage hangar combination shall exceed twenty four feet in height 

above the surrounding natural grade, or have, except in the case of a flat roof hidden by parapet 

walls, anything less than a 6 in 12 pitch roof. 

3.15. Minimum Livable Area:  All single-family residences constructed within Morning 

Star Airpark, shall have a width of at least sixty five (60) feet, generally parallel with the front lot 

line, and shall contain a minimum livable area of 2,000 square feet on grade level if one (1) story, 

with or without a basement, and 2,000 square feet on the grade level if two (2) stories.  A split-level 

home containing a grade level, sub-grade level and above grade level shall contain a minimum 

livable area of 2000 square feet on the grade level. The upper story of any two (2) story residence 

constructed with Morning Star Airpark shall not exceed forty percent (40%) of the total livable area 

of the residence.  Split-level and two story homes shall not exceed twenty-four (24) feet above 

surrounding grade. When a hangar having at least 1500 square feet of area is attached to the 

residence and having an exterior design appearing as a continuation of the residence, said hangar 

may be counted towards 500 square feet of the minimum livable area of the single-family residence. 

 Additional Properties may be developed by the Declarant with smaller or larger square footage 

requirements, provided, however, such Additional Properties must be in harmony with the aesthetic 

and architectural design of Morning Star Airpark.  Except as otherwise provided herein, all square 

footage requirements shall be exclusive of open porches, hangars, or attached garages. 

3.16. Grading and Drainage:  Each Owner shall have the responsibility of engineering, 

grading and otherwise preparing his Lot for the construction of any improvements thereon, 

including without limitation the obligation to pay all engineering fees and costs associated with site 

preparation, such as the removal and disposal of excess dirt or the purchase and placement of 

additional fill dirt. 
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 Developer has established appropriate street grades, as required by the proper 

governmental authorities, within Morning Star Airpark, and said final grades shall not be 

disturbed in any manner which may adversely affect any other residential unit or real property 

whether within the Subdivision or elsewhere; nor shall any Owner divert or cause diversion of 

the surface water from the street or taxiway adjacent to his Lot onto any other property.  Each 

Owner hereby acknowledges and covenants that all surface runoff from the center of the street or 

taxiway adjacent to his Lot and from the Lot itself shall be retained on the Lot in accordance with 

and when required by the approved grading plans and a drainage report.  The Lot Owner shall be 

responsible to ensure that the retention requirements are met at all times. When retention is not 

required, drainage shall be designed to allow Lots to generally drain towards conservation areas.  

The provisions of this paragraph shall be subordinate to Cochise County subdivision regulations 

governing such drainage and such plans shall be approved by Cochise County when required.  

No structure of any kind shall be constructed or any inappropriate vegetation be planted on any 

drainage easement which would obstruct or divert the flow or retention of storm water.  Cochise 

County, if it so desires, may construct and maintain drainage facilities on or under the land of the 

easement.  

3.17. Landscaping Required.  Owners are encouraged to maintain the native 

environment throughout the Airpark, but Owners may compliment their homes by utilizing 

native and other low water use vegetation that compliment the natural beauty of the area. 

Landscape designs should blend with and compliment the overall ranch theme of Morning Star 

Airpark. Water conservation measures, in accordance with Cochise County Subdivision 

Regulations (currently Section 412), as the same may be amended from time to time, shall apply 

to all Lots and Units. Trees and shrubs intended for planting and cultivation shall be selected 

from an approved list of vegetation maintained by the ACC. Trees and other vegetation shall be 

groomed to remain clear of all taxiway/roadways. No vegetation exceeding twenty four (24) 

inches in height shall be allowed in any taxiway/roadway easements. It shall be the responsibility 

of the Owner to prevent non-native plants, and grasses from spreading into common areas and 

each Owner’s landscape design (and Landscape Plan) shall address this requirement. Non-native 

turf shall be limited to the minimum area necessary for use and enjoyment by the Owner. Each 

Owner shall submit a detailed landscape plan (the "Landscape Plan") to the ACC for review and 

approval prior to planting vegetation; and, once the Landscape Plan has been approved by the 
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ACC, all landscaping shall thereafter be installed in compliance with the approved Landscape 

Plan. The Landscape Plan shall contain a key which provides the following information:  1) the 

common and botanical names of each plant; 2) the quantities of each plant; 3) the container size 

of each plant; 4) the size and color of the decomposed granite used; 5) river rock and/or boulders 

(if used); and 6) the name and type of turf used. Corner Lot landscaping must meet Cochise 

County set back and height requirements and provide for a clear line of sight through corners for 

the protection of vehicles and aircraft. 

If such Landscape Plan is submitted after the plans and specifications for the proposed 

home have been submitted, then an additional fee of not less than one hundred dollars ($100.00) 

shall be payable by the Owner to the Association for the review of such Landscape Plan.  The 

installation of the approved landscaping shall be completed, in accordance with the approved 

Landscape Plan, within one hundred eighty (180) days after the issuance of the certificate of 

occupancy for the residential structure.  The ACC and the Board, or either of them, shall have the 

authority to inspect any installation of landscaping and enforce the provisions hereof in 

accordance with the provisions of this Declaration and any other applicable Rules and 

requirements.  Driveways shall be constructed of asphalt, concrete, or double shot chip seal over 

a suitable base such as lime stabilized soil, rock,  or similar materials.  No driveway gate shall be 

placed in or open into the easement area adjacent to any taxiway/roadway. Cochise County is not 

responsible for and will not accept maintenance of any private landscaped areas or roads within 

this Subdivision. 

3.18. Landscaping and Noncompliance.  Any Owner who fails to complete landscaping 

within six (6) months of the date of issuance of their certificate of occupancy of the Owners’ 

home will receive written notice and fourteen (14) days to cure the noncompliance.  The notice 

will state that: upon the fifteenth (15th) day a fine of twenty-five dollars ($25.00) per week will 

be assessed to the Owner; after thirty (30) days of noncompliance, the fine will become fifty 

dollars ($50.00) per week; after sixty (60) days of noncompliance, the fine will become one 

hundred dollars ($100.00) per week. 

 A written request for extension may be submitted to the Board of Directors within the 

fourteen (14) day cure period.  A written extension may be issued by the Board of Directors 

within its sole and absolute discretion. 
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3.19. Mailboxes.  There shall be no mail boxes located at residences. All mail boxes 

shall be furnished and installed by Declarant at designated common areas. 

3.20. Garages:  A minimum of one (1) two car garage, enclosed with garage doors, shall 

be constructed as a part of each single-family residence and shall be constructed of materials similar 

to and complementary with the residence.  No carport shall be allowed.  Side-entry garages shall be 

required within Morning Star Airpark; except, however, that a garage which (i) is detached from the 

residence and (ii) the front of which is located behind or to the rear of the main residence may have 

a front entrance.  A dual purpose hangar/garage shall meet the requirement of having at least one 

(1) two car garage, provided that such hangar/garage provides adequate enclosed space for one 

aircraft and two private passenger class automobiles. 

3.21. Hangars: Unless a variance is granted by the ACC, not more than one (1) detached 

hangar or dual purpose hangar/garage shall be allowed on any Lot. No hangar or hangar/garage 

shall exceed 3600 square feet, and no detached hangar or hangar/garage shall exceed (i) 3600 

square feet, or (ii) the ground level square footage of the primary residence, including patios and 

porches, whichever is less.  No detached hangar or hangar/garage shall have less than a 3/12 roof 

pitch, unless such roof is hidden by a parapet. All hangars or hangar/garages must be of similar 

construction, and complimentary to the  primary residence except that a detached metal hangar or 

hangar/garage may be allowed when a fascia being a minimum of 36 inches in height on all sides 

of the hangar excluding any doors, and being complimentary to the primary residence, is 

included. Unless a variance is granted by the ACC, no detached hangar or hangar/garage shall 

exceed 24 feet in height above surrounding natural grade. 

3.22. Accessory Buildings: Unless a variance is granted by the ACC, one (1) accessory 

building shall be allowed on each Lot, providing that no accessory building shall exceed the square 

footage of the primary residence, excluding patios and porches and shall comply with all other 

provisions of these declarations. Accessory buildings shall be constructed of materials similar to 

and complementary with the primary residence. No accessory building shall exceed 18 feet in 

height above surrounding natural grade.  

3.23. Plan Approval:  Except as provided herein, no landscaping and no single-family 

residence, hangar, garage, accessory building, shed, fence or other structure shall be constructed 

within Morning Star Airpark without the prior approval of design, location, materials, and 
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Grading and Drainage Plan,   by the ACC as described herein.  All such approvals shall be 

obtained pursuant to the provisions and requirements of Article 4 herein and, except as may be 

otherwise permitted herein, no footings of any residence or other building shall be dug (or 

otherwise commenced in any manner) until such time as the architectural plans and specifications 

for such residence or other building have been approved, so stamped and signed by the ACC.  If 

such construction begins before the above-described approval is obtained, the Association shall, 

in addition to other enforcement provisions contained herein, have the right to assess a five 

hundred dollar ($500.00) fine, which shall constitute a lien on the Owner’s Lot. Under no 

circumstances shall the ACC be deemed to have approved the engineering, structural integrity or 

suitability of materials used in any construction; no Owner or other party shall have any claim, 

directly or indirectly, or remedy against the ACC, the members thereof, the Declarant, the 

Association, or the Board as a result of the ACC’s approval of any plan or specification, and 

none of the foregoing assumes liability or responsibility of any nature in regard to any defect in 

any structure based upon such plans or specifications. 

3.24. Commencement of Construction:  No garage, accessory building, or other structure 

shall be erected on any Lot until construction of the primary single-family residence (complying 

with these restrictions) shall have been commenced on the Lot, and no garage, accessory building 

or other structure shall be maintained or occupied until construction of the single-family 

residence is finished and ready for occupancy; provided, however, that the Owner may be 

permitted to construct and utilize a hangar for the storage of the Owner’s aircraft, materials, and 

automobiles prior to the commencement of construction of the single-family residence, provided 

that construction of a single family residence shall commence no later than (3) three years after 

the date on which the hangar construction commenced. No construction shall begin on any Lot, 

by an Owner, or Owner’s contractor, until a Grading and Drainage Plan and a plan detailing 

appropriate measures to prevent the transferring of dirt, clay or similar clinging soil to or damaging 

of the taxiway/roadways, by construction vehicles or construction activities, is submitted to and 

approved by the ACC. Generally accepted methods of preventing soil transfer, including, but not 

limited to, the use of lime or cement stabilization, gravel, or other reasonably suitable materials and 

processes, shall be acceptable.  

3.25. Construction Equipment  and Heavy Vehicles:  The Board may, from time to time 

and subject to the provisions of this Declaration, adopt, amend, and repeal rules governing 
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construction equipment and other heavy vehicle traffic in order to minimize damage caused to 

common areas, including roadway/taxiways, by such equipment or vehicles. Owners violating such 

rules shall be subject to enforcement provisions contained therein (or herein) as well as being liable 

for the costs of any repairs for such damage caused by the Owner, their contractor or guest. 

3.26. Permanent Structure:  No garage, hangar, accessory building, trailer, mobile 

home, motor home, motor vehicle, or any temporary structure of any nature may be used 

temporarily or permanently as a residence on any Lot or tract.  Except as may be otherwise 

permitted by the ACC under the authority granted in Section 4.5 hereof, and in accordance with 

Cochise County zoning regulations, and unless a variance is granted by the ACC, all permanent 

structures on all Lots shall comply with (i) all minimum yard setback requirements established by 

the zoning ordinances of Cochise County, as they may be amended from time to time, or (ii) the 

following minimum setback requirements, whichever are greater: 

 
Residence: 

Front Yard 65 feet 
Side Yard 40 feet 
Rear Yard 40 feet 

 
Detached Hangar, Garage or Accessory Building: 

Front Yard      85 feet 
Side Yard       20 feet 
Back Yard       10 feet 

 
 No house, hangar, garage, or other structure may extend beyond or into the runway clear 

zone, which is defined as starting at the surface at a point 125 feet either side of the runway 

center line and extending at a slope of 7:1 thereafter. 

Height allowed at
property edge: 11 feet

Height allowed at 40
foot setback: 16.7 feet

Runway Clearance Zone   7:1 Slope
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3.27. Fence Material: A white rail fence, having a rail size, height and construction of 

such materials as are specified by the Morning Star Architectural Guidelines, shall be used when 

fencing Lot exteriors or common property lines.  Privacy fencing may be constructed of cement 

block, brick, or adobe. Privacy fencing may not exceed six (6) feet in height and may extend 

from the residential structure not more than thirty (30) feet from the sides of the residential 

structure and not more than sixty (60) feet behind the rear most exterior wall of the residential 

structure. Privacy fencing location, design, type and color of materials must be approved in 

advance of construction by the ACC as provided herein. 

3.28. Tennis Courts:  The location, setbacks, design, fencing, lighting and type of 

materials for any tennis court, handball court or similar recreational improvement must be 

approved in advance of construction by the ACC.  The lighting for such facilities must comply 

with applicable county or other governmental rules, regulations and ordinances, but 

notwithstanding any more lenient governmental rules, regulations and ordinances, lights shall be 

turned off and utilization of such facilities terminated no later than 10:00 p.m. each day.  All 

lighting shall also adhere to requirements set forth in Section 3.29. 

3.29. Driveway Lighting:  Each Owner shall install at least two (2) approved ornamental 

lights or light posts in the front yard of the Owner’s Lot marking the driveway entrance at the 

taxiway/roadway easement line.  The lights shall produce no more than 300 lumens (approximately 

15 watts), be no taller than 7 feet, and shall have their light obscured, or directed downward. The 

lights shall remain on from dusk to dawn. The Owner shall obtain the approval of the ACC of the 

location, design and construction of the lights and light posts.  An Owner shall apply for and 

acquire any necessary permit from Cochise County prior to commencing construction of any yard 

illuminating light.  Each light or light post shall be equipped and maintained with an automatic 

electronic sensor or timer for turning the light on and off.  Each Owner shall keep the Owner’s light 

post in good repair and working condition at all times.  

3.30. Other Exterior Lighting:  All flood, spot, or other lights placed on each Lot shall be 

placed such that the direct, indirect, or reflected light therefrom shall not unreasonably disturb the 

Owners or occupants of adjacent property or Lots or will in any way be hazardous to incoming 

night flights of aircraft. Any lighting not attached to the residence shall be turned off at 10:00 P.M., 

with the exception of security lighting activated by motion or other sensors. Any permitted security 
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lighting activated by motion or other sensors shall automatically turn off after no more than 15 

minutes. All lighting shall conform to Cochise County lighting ordinance. 

3.31. Gazebos, Greenhouses, Storage Sheds, Clotheslines, Basketball Goals and 

Flagpoles: No gazebo, greenhouse, storage shed, clothesline or basketball goal or any other 

similar structure shall be erected, constructed, or placed upon any Lot that is visible from any 

street without the prior written approval of the ACC. No more than one (1) flagpole may be 

erected on a Lot, subject to written approval by the Architectural Control Committee, but in no 

case may any flagpole height exceed seventy-five percent (75%) of the height of the residence 

located on such Lot. No flag pole shall be illuminated. 

3.32. Mandatory Reconstruction.  All buildings suffering damage from fire or other 

disaster shall be promptly cleaned or razed (as appropriate) and the Lots on which such buildings 

are located shall be promptly cleared of debris and wreckage; if the improvements are to be 

rebuilt or repaired, such reparation and construction shall be completed within eighteen (18) 

months of the damage causing event. 

3.33. Commercial Activities:  Except for the rights reserved to the Declarant, no hotel, 

store, multi-family dwelling, boarding house, guest ranch, halfway house, orphanage, 

rehabilitation facility, daycare center, nursing home, or any other place of business of any kind, 

and no hospital, sanitarium or other place for the care or treatment of the physically or mentally 

sick or for the treatment of disabled animals shall be erected or permitted upon the premises of 

any Lot, or any part thereof, and no business of any kind or character whatsoever shall be 

conducted in or from any residence or Building on any Lots; provided, however, that 

notwithstanding the foregoing, Owners shall be permitted the right to conduct legal (i.e. 

compliance with all applicable laws, zoning and other governmental requirements) business 

activities from the premises of a Lot (and work from home) using electronic equipment (i.e. 

computers, fax machines, modems, telephones, etc.), if such activities do not result in the 

delivery or shipment of goods to the Lot or Property or otherwise adversely increase vehicular 

traffic and parking to the neighborhood. Nothing contained in this paragraph shall be construed 

as limiting the rights of Declarant under Article 10, or preventing the Declarant from erecting and 

maintaining Equestrian Facilities, or facilities of a recreational or community nature, or facilities 

incident to the use of runways, taxiways, and easements, or constructing hangars, shops, fuel 

depots, aircraft washing facilities for use by Owners (or others as permitted by the Declarant or 



 19

the Association), or constructing, on any Lot or within any Unit owned by Declarant, a facility 

providing lodging, boarding, or other hospitality services to visitors of Morning Star Airpark. 

3.34. Signs:  No advertising signs, billboards or unsightly objects shall be erected, placed 

or permitted to remain on any Lot or tract; provided, however, that a sign or signs as may be 

required by legal proceedings and a single "For Sale" or "For Rent" sign, not containing more than 

four (4) square feet of surface area, may be placed on any Lot, and such sign or signs shall not be 

deemed in violation of these restrictions. 

3.35. Upkeep Assessment:  The Association shall retain a contractor to perform weed 

and erosion control on all vacant Lots on a quarterly basis.  The Owner of each Lot shall pay, in 

advance, the greater of (i) the fee charged by such contractor for weed control in regard to such 

Lot, or (ii) $65.00 per calendar quarter.  Each Owner shall prepay the first such fee at the time of 

the closing for his Lot.  Thereafter, when each quarterly cleaning is done, each Owner of a vacant 

Lot shall again prepay such fee (for the next quarter’s weed control operation) to the Association. 

 At such time as an Owner completes the installation of landscaping on his Lot so as to assure 

that ongoing weed control is no longer required for his Lot, the Association shall refund the 

amount prepaid by the Owner for the next weed control cycle.  If the Owner fails to pay any 

obligation arising hereunder, such unpaid amounts shall be a lien against such Lot and treated in 

the same manner as all other liens created or governed by Article 9 hereof.  Notwithstanding the 

foregoing, if for any reason the Association ceases to contract for or otherwise provide weed control 

to or for the benefit of the Owners, the Owners of all vacant Lots shall none-the-less keep their 

respective Lot or Lots reasonably clean and clear of weeds and trash, so as not to cause an unsightly 

or dangerous condition. 

3.36. Mineral Exploration:  No Lot shall be used in any manner to explore for or to 

remove any water, oil or other hydrocarbons, minerals of any kind, gravel, earth or any earth 

substance of any kind. 

3.37. Utility Easements:  All Lots and tracts in the subdivision are subject to a public 

utilities easement for the purpose of permitting installation and maintenance of public utilities and 

no excavation, planting, fence, building, structure or other barrier or impediment may be placed or 

permitted to remain at any point on any public utility easement within Morning Star Airpark, which 
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would restrict the free use and enjoyment of said easements by the Owners of any Lot or Lots in the 

subdivision or by a public utilities provider.  

3.38. Use of Motor Driven Vehicles:  No ATV’s, trail bikes, go-carts, motorcycles or 

motor-driven vehicles of any kind shall make use of any easement or vacant Lot within Morning 

Star Airpark without the prior consent and approval of the Association. 

3.39. Trash Containers and Collection:  The association will maintain a list of approved 

trash collection providers or, at its sole discretion, may specify a single trash collection provider and 

appropriate locations for collection. No garbage or trash shall be placed or kept on any property 

within Morning Star Airpark, except in covered containers.  In no event shall such containers be 

maintained so as to be visible from neighboring property except to make the same available for 

collection and, then, only for the shortest time reasonably necessary to effect such collection. Trash 

receptacles shall be left out for collection for only the minimum necessary time for such collection. 

The Association reserves the right to remove altogether, or return any trash receptacles to their 

storage location on their respective Lots, should they remain out after collection. Upon the third 

notification to an owner for violation of this clause, fine of $25 shall be assessed for each violation 

thereafter.  

3.40. Diseases and Insects:  No Owner shall permit any thing or condition to exist upon 

any property within Morning Star Airpark, which shall induce, breed or harbor infectious plant 

diseases or noxious insects; provided, however, this provision shall not restrict the horse and animal 

privileges contained herein. 

3.41. Air Conditioning Equipment:  No heating, air conditioning or refrigeration 

equipment shall be placed, allowed or maintained anywhere other than on the ground unless 

screened or concealed (subject to required approvals by the ACC) in such manner that the screening 

or concealment thereof appears to be part of the integrated architectural design of the building and 

does not have the appearance of a separate piece or pieces of machinery fixtures or equipment.  No 

window air conditioning unit shall be installed in any building or structure on any Lot without the 

prior approval of the ACC. 

3.42. Utility and Service Lines:  No gas, electric, power, telephone, water, sewer, cable 

television or other utility or service lines of any nature or kind shall be placed, allowed or 

maintained upon or above the ground on any Lot, except to the extent, if any, underground 
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placement thereof may be prohibited by law or would prevent the subject line from being 

functional.  The foregoing shall not prohibit service pedestals and above ground switch cabinets and 

transformers where required. 

3.43. Burning and Incinerators:  No open fires or burning shall be permitted on any Lot at 

any time and no incinerators or like equipment shall be placed, allowed or maintained upon any 

Lot.  The foregoing shall not be deemed to preclude the use, in customary fashion, of outdoor 

residential barbecues, grills, fireplaces or fire pits. 

3.44. Prop-Wash:  In an effort to eliminate or reduce dust in the Airpark, each Owner 

shall pave or hard-surface the area on his Lot from where an aircraft is usually and customarily 

parked on the Lot to the paved or hard-surfaced portion of the respective taxiway, following along 

the normal or customary access route.  Each Owner, lessee or tenant will take such additional 

actions as may be reasonably necessary to prevent or meaningfully reduce the creation or blowing 

of dust and debris by prop-wash.  In addition, each Owner shall take such action as reasonably 

necessary to prevent dirt transferring to the taxiways or streets, including, without limitation, lime 

stabilization, or other suitable means of eliminating the transfer of clay or similar clinging soil to 

the taxiway/roadways. 

3.45. Aircraft Noise and Safety Requirements:  Aircraft noise at the boundary of Morning 

Star Airpark shall be kept at a minimum level and not exceed 65 DNL.  For purposes of 

determining what constitutes a "minimum level", the Association shall have the right from time to 

time to establish specific, acceptable noise levels within various areas of the Airpark as a part of 

any rules and regulations established by the Association, and all Owners shall be obligated to 

comply therewith.  Any aircraft that is flying or taxiing in an unsafe or excessively noisy manner 

may be reported to the Association.  Any party guilty of such matters as causing excessive prop-

wash, excessive noise, or the operation of an aircraft in an unsafe manner, will be required to cease 

and desist; any refusal or failure to comply with a request for compliance issued by the Association 

shall constitute a failure of the responsible aircraft owner to abide by the rules and regulations of the 

Association and shall subject such aircraft owner to the remedies permitted therein and in this 

Declaration. 

3.46. Equestrian/Pedestrian Trail Easement:  Specific Lots and tracts in the Subdivision 

are subject to a multi-purpose trail easement for the purpose of permitting pedestrian, bicycle and 
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equestrian traffic throughout Morning Star Airpark. No excavation, planting, fence, building, 

structure or other barrier or impediment may be placed or permitted to remain at any point on any 

such easement within Morning Star Airpark which would restrict the free use and enjoyment of 

such easements by Owners. 

3.47. Insurance: All Owners agree to be bound by and abide by the terms of any and all 

provisions of any insurance policies insuring the common roadways, taxiways, easements, 

Conservation Areas or Common Areas. 

3.48. Taxiway Access: All aircraft shall access a taxiway from the front of the 

residential Lot, except that Lots adjacent to and bordered by two taxi ways may, upon approval of 

the ACC, access either or both taxiways. 

3.49. Runway Access:  The runway is for aircraft only and no other vehicle, or 

pedestrian shall access the runway for any purpose other than maintenance by the association. 

3.50. Noncompliance and Penalty Provisions:  Any Owner who violates any provision 

of this Declaration or any supplement thereto, or any decision of the Board of Directors or the 

ACC, shall receive a letter of notification of such noncompliance.  If the noncompliance which is 

stated in the letter is not cured within fourteen (14) days after the initial notification, the Owner 

shall receive a second letter reminding him of the noncompliance and a warning of a pending fine 

if the issue is not cured at that time.  If the noncompliance is not cured after an additional 

fourteen (14) day period following the second notification, a third letter will be sent to the 

homeowner.  The Owner shall be given fourteen (14) days to cure the noncompliance.  On the 

fifteenth (15th) day after the third notification is sent, a fine of twenty-five ($25.00) per week 

will be assessed to the homeowners account; after thirty (30) days of noncompliance, the fine 

will become fifty dollars ($50.00) per week; after sixty (60) days of noncompliance, a fine of one 

hundred dollars ($100.00) per week will be charged until the nonconformance is cured. When 

noncompliance involves aviation safety and operations, the Association may immediately deny 

said owner access to and use of the runway or aviation facilities. In the event the Association 

employs an attorney or attorneys for the purpose of enforcing the terms of this Declaration, then 

in addition to any other amounts payable hereunder, each Owner agrees to pay reasonable 

attorney’s fees and costs thereby incurred. 

Any Owner who receives a fourteen (14) day notice shall be given the opportunity to be 
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heard by the Board of Directors prior to the Association assessing any monetary penalties.  The 

Owner must contact the Board prior to the expiration of the first fourteen (14) day notice period 

in order to schedule a hearing. 

 Delivery of any notice shall be in accordance with Section 12.10 of this Declaration.  Any 

written notice or other documents relating to or required by this Declaration may be delivered 

either personally or by mail.  If by mail, it shall be deemed to have been delivered forty-eight (48) 

hours after a copy of the same has been deposited in the United States mail, postage prepaid, and 

addressed to the last known address of the addressee. 

ARTICLE  4 

Architectural Control Committee 

4.1. Organization:  There shall be an Architectural Control Committee organized, which 

shall consist of three members.  None of such members shall be required to be an architect or to 

meet any other particular qualifications for membership.  A member need not be, but may be, a 

member of the Board or an officer of the Association. 

4.2. Initial Members:  The following persons are hereby designated as the initial 

members of the Architectural Control Committee: 

Mark Spencer 

Stefanie Mason 

Dusty Paradee 

4.3. Terms of Office:  Unless the initial members of the ACC have resigned or been 

removed, their terms of office shall expire at the time all Lots are developed, sold and recorded, but 

shall continue thereafter until (i) the appointment of their respective successors or (ii) notification of 

their respective resignations.  Thereafter the term of each member of the Committee shall be for a 

period of three years and until the appointment of his successor. 

4.4. Appointment and Removal:  The right to appoint and remove all members of the 

ACC at any time, shall be and is hereby vested fully in the Board of the Association, provided, 

however, that no member may be removed from the ACC by the Board except by the vote or 

written consent of two thirds (2/3) of all the members of the Board.  Any member of the ACC may 

resign at any time by giving written notice thereof to the Board. 
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4.5. Duties:  The ACC shall have the authority and responsibility to review the plans and 

specifications of all single-family residences, garages, hangars, barns, stables, sheds, fences and 

other structures to be constructed in the subdivision pursuant to the terms hereof, and perform such 

other duties as may be delegated to it by the Board. 

The ACC shall have the right to disapprove any plans or specifications or grading plans, 

which are not suitable or desirable, in its opinion, for aesthetic or other reasons, and in so passing 

upon such plans, specifications and grading plans, and without any limitations of the foregoing, it 

shall have the right to take into consideration the suitability of the proposed building or other 

structure, and of the materials of which it is to be built, the site upon which it is proposed to erect 

the same, the harmony thereof with the surroundings and the effect of the proposed building or 

other structure on the outlook from the adjacent or neighboring property. 

In addition, the ACC shall have the right and power to waive the specific requirements 

hereof when reasonableness and prudence, in its opinion, require in order to avoid unnecessary or 

excessive expense or inconvenience to one (1) or more Owners or the Association; provided, 

however, that the Committee shall have no power to waive the requirements of applicable city, 

county or state laws, nor shall the Committee waive any requirement of the Declaration without 

prior approval of the Board. 

All subsequent additions to or changes or alterations in any building, fence, wall or other 

structure including exterior color scheme, shall be subject to the prior approval of the ACC.  No 

changes or deviations in or from any plans and specifications once approved shall be made without 

the prior written approval of the ACC. 

All decisions of the ACC shall be final and no Owner or other party shall have recourse 

against the ACC for its approval or disapproval of any such plans and specifications or plot plans, 

including front landscaping. 

4.6. Application and Approval:  Two (2) copies of the preliminary plans and 

specifications of any proposed structure must be submitted to the Association Manager (or if none 

is then serving, to the ACC) for review and approval by the ACC before any final plans are 

prepared.  The preliminary set of plans and specifications shall be submitted together with such 

fee or fees as the Association determines its sole discretion to be reasonable or necessary to 

defray the cost of its review and the professional evaluation of such preliminary plans and 
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specifications, as well as the final plans and specifications.  At least one (1) copy of said plans 

and specifications shall be retained by the Association until the final plans and specifications 

have been approved in accordance herewith. 

Two (2) complete copies of the final set of architectural plans and specifications of any 

proposed structure and the related landscape plans must be submitted to the Association Manager 

(or if none is then serving, to the ACC) for review and approval by the ACC before such plans or 

specifications are submitted for city or county review.  At least one (1) copy of the final set of 

plans and specifications shall be retained by the Association. 

In the event that a written request for such approval (which shall include delivery of all 

plans and fees) is not acted upon by the ACC within sixty (60) days after the receipt of said 

request, then such approval will not be required; provided, however, that no structure may be 

constructed pursuant to this paragraph which conflicts with any specifically delineated restriction 

contained within this Declaration or with any applicable zoning or use law. 

4.7. Fees.  The ACC may charge such fees as the Board determines, in its sole and 

exclusive discretion, to be reasonable or necessary to pay the fees of architects, engineers and other 

similar professional consultants, and to pay the costs of duplication, postage, etc. incurred in 

connection with the review of plans or specifications.  All such fees shall be payable by the Owner 

(applicant) at such time as plans and specifications of any proposed structure, addition or 

modification is submitted to the Association Manager for review and approval by the ACC. 

4.8. Waiver:  The approval by the ACC of any plans, drawings, or specifications for any 

work done or proposed, or for any other matter requiring the approval of the ACC, shall not be 

deemed to constitute a waiver of any right to withhold approval of any similar plan, drawing, 

specification, or matter subsequently submitted for approval. 

4.9. Meetings and Compensations:  The ACC shall meet from time to time as necessary 

to perform its duties hereunder.  The vote or written consent of any two (2) regular members at a 

meeting, or otherwise, shall constitute the act of the Committee.  Members of the ACC shall not be 

entitled to compensation for their services. 

4.10. Recommended Rules:  The ACC may, from time to time, recommend (by 

unanimous vote or written consent) rules and regulations to be adopted by the Board and made a 

part of the Association Rules.  The Committee may recommend rules that set forth the standards 
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and procedures for Committee review and guidelines for architectural design, placement of 

buildings, landscaping, color scheme, exterior finishes and materials and similar features which the 

ACC recommends for use within Morning Star Airpark. 

4.11. Liability:  Neither the ACC nor any member thereof,  nor the Declarant, the Board, 

or the Association shall be liable to any Owner, or to any other party for any damage, loss or 

prejudice suffered or claimed on account of: 

A. Approval or disapproval of any plans, drawings, or specifications, whether or 

not defective; 

B. The construction or performance of any work, whether or not pursuant to 

approved plans, drawings and specifications; 

C. The development of any property within Morning Star Airpark; or 

D. The execution and filing of any estoppel certificate, whether or not the facts 

therein are correct; provided, however, that with respect to the liability of a 

member, such member has acted in good faith on the basis of such information 

as may be possessed by him. 

Without limiting in any way the generality of any of the foregoing provisions of this 

Section 4.11, the ACC, or any member thereof, may, but is not required to, consult with, or hear the 

views of the Association or any Owner with respect to any plans, drawings, specifications, or any 

other proposal submitted to the Committee for review.  In the event that the ACC’s approval of any 

plan is in conflict with this Declaration, the Committee does not waive the responsibility of the 

Owner or any of his contractors to conform to this Declaration. 

ARTICLE  5 

Morning Star Airpark Homeowners Association 

5.1. The Association:  The Morning Star Airpark Homeowners Association shall be a 

non-profit Arizona corporation charged with the duties and vested with the powers prescribed by 

law and set forth in its Articles, Bylaws and this Declaration.  Neither the Articles nor Bylaws shall, 

for any reason, be amended or otherwise changed or interpreted so as to be inconsistent with this 

Declaration. 
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5.2. Board of Directors and Officers:  The affairs of the Association shall be conducted 

by a Board of Directors, elected by its members in accordance with the Articles and Bylaws of 

the Association, and such officers and committees as the Board may elect or appoint in 

accordance with the Articles and Bylaws.  Directors need not be members of the Association.  

The initial Directors are as follows: 

Mark Spencer 

Stefanie Mason 

Dusty Paradee 

5.3. Powers and Duties:  The Association shall have such rights, duties and powers as set 

forth in the Articles and Bylaws, as they may be amended from time to time.  Such rights, duties 

and powers shall include, but not be limited to, the following: 

A. Appoint and remove members of the ACC as permitted herein; 

B. Hold title to the Common Areas, Conservation Areas and such other areas as 

may be acquired by it and set aside and maintained for the use, enjoyment or 

convenience of the Owners of Lots within Morning Star Airpark; and 

C. Maintain and manage all Common Areas and Conservation Areas, which shall 

specifically include (i) the runway; (ii) all taxiways; (iii) private roads within 

Morning Star Airpark, (iv) equestrian trails or easements within Morning Star 

Airpark, if any; (v) irrigation easements within Morning Star Airpark, if any; 

and (v) landscape areas within open spaces, tracts, arterial streets and 

taxiways created or dedicated specifically for the benefit of Morning Star 

Airpark. 

5.4. Rules and Regulations:  By a majority vote of the Board, the Association may, from 

time to time and subject to the provisions of this Declaration, adopt, amend, and repeal rules and 

regulations to be known as the Morning Star Airpark Operation and Safety Rules.  The Rules may 

restrict and govern the use of any area by any Owner, or by any invitee, licensee or lessee of such 

Owner; provided, that the Rules may not discriminate among Owners and shall not be inconsistent 

with this Declaration, the Bylaws or Articles.  The Rules shall also establish the procedures and 

requirements for aircraft operation and safety policies and procedures and may restrict altogether 

certain types of aircraft within the Subdivision and the consequences for violating any such 
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procedures, requirements, policies or procedures.  A copy of the Rules as they may from time to 

time be adopted, amended or repealed, shall be mailed or otherwise delivered to each Owner and 

may be recorded.  Upon delivery or upon such recordation, said Rules shall have the same force and 

effect as if they were set forth in and were a part of the Declaration. 

5.5. Architectural Guidelines:  By a majority vote of the Board, the Association may, 

from time to time and subject to the provisions of this Declaration, adopt, amend, and repeal 

architectural guidelines to be known as the Morning Star Airpark Architectural Guidelines. The 

guidelines will govern architectural standards for any structure, including, but not limited to homes, 

hangars, garages, accessory buildings, landscape and fencing on any Lot and may restrict or limit 

architectural style, exterior colors, and materials used, provided, that the guidelines may not 

discriminate among Owners and shall not be inconsistent with this Declaration, the Bylaws or 

Articles.   

5.6. Meetings and Compensations:  The Board of Directors of the Association shall meet 

from time to time as necessary to perform their duties hereunder.  The vote or written consent of a 

majority of the Directors at a meeting, or otherwise, shall constitute the act of the Association.  

Directors shall not be entitled to compensation for their services; however, they may be reimbursed 

for their actual expenses incurred in the performance of their duties.  The Board of Directors may 

fix and pay such compensation for other officers or employees of the corporation as the Board 

deems proper. 

5.7. Personal Liability:  No member of the Board or any committee of the Association, 

or any officer of the Association, or the manager, shall be personally liable to any Owner, or to any 

other party, including the Association, for any damage, loss or prejudice suffered or claimed on 

account of any acts, omissions, error or negligence of the Association, the Board, the Manager, or 

any other representative or employee of the Association, or the ACC, or any other committee, or 

any officer of the Association, provided that such person has, upon the basis of such information as 

may be possessed by him, acted in good faith, without willful or intentional misconduct. 

ARTICLE  6 

Membership and Voting Rights 

6.1. Membership:  Every Owner shall be a member of the Association.  Membership 

shall be appurtenant to and may not be separated from ownership of any Lot. 
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6.2. Classes of Membership:  The Association shall have three (3) classes of voting 

membership: 

Class A:  Class A members shall be all Owners within Morning Star Airpark and 

such Owners within Additional Properties as may be so designated in a Supplemental Declaration 

annexing such Additional Properties, with the exceptions of the Declarant and the Trustee.  Class A 

members shall be entitled to one (1) vote for each Lot or Unit owned.  When more than one (1) 

person holds an interest in any such Lot or Unit, all such persons shall be members.  The vote for 

such Lot or Unit shall be exercised as they, among themselves determine, but in no event shall more 

than one (1) vote be cast with respect to any Lot or Unit.  The Class A members shall, in addition, 

be entitled to such other rights and obligated by such other restrictions as may be specifically set out 

in the Supplemental Declaration annexing their properties and designating them as Class A 

members. 

Class B:  The Class B members shall be all Owners within Additional Properties as 

may be so designated in a Supplemental Declaration annexing such Additional Properties, with the 

exceptions of the Declarant and the Trustee.  The Class B members shall be entitled to one (1) vote 

for each Lot or Unit owned.  When more than one (1) person holds an interest in any such Lot or 

Unit, all such persons shall be members.  The vote for such Lot or Unit shall be exercised as they, 

among themselves, determine, but in no event shall more than one (1) vote be cast with respect to 

any Lot or Unit.  The Class B members shall, in addition, be entitled to such other rights and 

obligated by such other restrictions as may be specifically set out in the Supplemental Declaration 

annexing their properties and designating them as Class B members. 

Class C:  The Class C member shall be the Declarant (including its successors and 

assigns) and shall be entitled to three votes for each Lot or Unit owned by Declarant or the Trustee, 

whether voting on a matter presented to the Class A members, Class B members, or both.  The 

Class C membership shall cease and be converted into Class A and Class B memberships, as 

appropriate, on the happening of any of the following events, whichever first occurs; (i) when all of 

the Lots and Units within both the Property and any Additional Property have been conveyed to 

purchasers, (ii) when the Declarant notifies the Association in writing that it relinquishes its Class C 

memberships, or (iii) on December 31, 2028. 
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6.3. Voting:  The vote for each Lot or Unit must be cast as a unit, and fractional votes 

shall not be allowed.  In the event that joint Owners are unable to agree among themselves as to 

how their vote shall be cast, they shall lose their right to vote on the matter in question.  If any 

Owner, or Owners, cast a vote representing a certain Lot or Unit, it will thereafter be conclusively 

presumed for all purposes that he or they, are acting with the authority and consent of all other 

Owners of the same Lot or Unit.  In the event more than one (1) vote is cast for a particular Lot or 

Unit, none of said votes shall be counted, and said votes shall be deemed void. 

6.4. Corporate Ownership:  In the event any Lot or Unit is owned by a corporation, 

partnership or other association, the corporation, partnership or association shall be a Member and 

shall designate in writing at the time of acquisition of the Lot or Unit an individual who shall have 

the power to vote the membership, and in the absence of such designation and until such 

designation is made, the chief executive officer, if any, of such corporation, partnership or 

association shall have the power to vote the membership, and if there is no chief executive officer, 

then the board of directors or general partner of such corporation, partnership or association shall 

designate who shall have the power to vote the membership. 

6.5. Cumulative Voting:  In any election of the members of the Board, cumulative voting 

shall be permitted. 

6.6. Suspension of Voting Rights:  In the event any Owner is in arrears in the payment of 

any assessments or other amounts due under any of the provisions of this Declaration for a period 

of 15 days, the Owner’s right to vote as a Member of the Association shall be suspended until all 

payments, including accrued interest and attorneys’ fees are brought current. 

6.7. Additional Rights:  Each member shall have such other rights, duties and 

obligations as set forth in the Articles and Bylaws, as they may be amended from time to time. 

6.8. Transferability:  The Association membership of each Owner within Morning Star 

Airpark or within any Additional Properties shall be appurtenant to his Lot or Unit and shall run 

with the title to such Lot or Unit.  The rights and obligations of an Owner and membership in the 

Association shall not be assigned, transferred, pledged, conveyed, or alienated in any way except 

upon transfer of ownership to the Owner’s Lot or Unit, and then only to the transferee of ownership 

to such Lot or Unit, or by intestate succession, testamentary disposition, or foreclosure of a 

mortgage of record, or such other legal process as now in effect or as may hereafter be established 



 31

under or pursuant to the laws in the State of Arizona.  Any attempt to make a prohibited transfer 

shall be void.  Any transfer of ownership of a Lot or Unit shall operate to transfer said membership 

to the new Owner thereof. 

ARTICLE  7 

Additional Associations and Membership Affiliations 

7.1. Morning Star Aircraft Condominium. The Declarant and each Owner acknowledges 

that, as a part of the overall development of the Subdivision, a condominium consisting of aircraft 

hangars and tie-down areas, as well as other commercial and related uses, may be created on 

adjoining real property. Each Owner of a Unit within the Condominium Association shall have the 

right to use the runway and any and all taxiways to and from the Condominium and a non-exclusive 

“blanket” easement over the runway and all taxiways to and from the Condominium is hereby 

established for the benefit of the Condominium Association and each Owner of a Unit therein.  

Each Owner of a Condominium Unit shall be subject to all rules, regulations and assessments 

established or imposed by the Association in regard to the use of the runway, taxiways, aircraft 

operation and safety policies and procedures. 

7.2. Morning Star Aircraft Condominium Association.  Every person owning or renting 

a Unit or a tie-down space located within the Morning Star Aircraft Condominium shall be a 

member of both the Association and the Condominium Association, and shall be subject to all 

rules, regulations and assessments established or imposed by both the Association and the 

Condominium Association.  Such memberships shall be mandatory and shall not depend upon 

whether or not the Owner or person is an active pilot or aircraft owner. 

ARTICLE  8 

Permitted Uses and Restrictions for Common Area 

8.1. Maintenance by Association:  The Association may, at any time, as to any Common 

Area (including, without limitation, the runway, taxiways and streets) conveyed, leased or 

transferred to it, or otherwise placed under its jurisdiction, in the discretion of the Board of 

Directors of the Association, without any prior approval of the Owners being required: 

A. Reconstruct, repair, replace or refinish any improvement or portion thereof 

upon any such area in accordance with original design, finish or standard of 
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construction of such improvement or in accordance with the last plans thereof 

approved by the ACC; and 

B. Replace injured and diseased trees or other vegetation in any such area, and 

plant trees, shrubs, and ground cover to the extent deemed necessary by the 

Board for the conservation of water and soil and for aesthetic purposes; and 

C. Place and maintain upon any such area such signs as the Board may deem 

appropriate for the proper identification, use and regulation thereof; and 

D. Do all such other and further acts which the Board deems necessary to preserve 

and protect the Property and the beauty thereof, in accordance with the general 

purposes specified herein. 

The Board shall be the sole judge as to the appropriate maintenance of the runway, 

taxiways, streets, grounds and improvements within the Common Area.  It is specifically 

acknowledged that all landscaping and signage constituting a part of any road, access or entryway 

into the Subdivision is contemplated and intended to be a part of the Common Area. 

8.2. Damage or Destruction of Common Area by Owners:  In the event any Common 

Area is damaged or destroyed by an Owner or any member of his family, such Owner does hereby 

authorize the Association to repair said damaged area, and the Association shall so repair said 

damaged area in a good workmanlike manner in conformance with the original plans and 

specifications of the area involved, or as the area may have been modified or altered subsequently 

by the Association, in the discretion of the Association.  The amount necessary for such repairs 

shall be paid by said Owner, upon demand, to the Association and the Association may enforce 

collection of same in the same manner as provided elsewhere in this Declaration for collection and 

enforcement of assessments. 

8.3. Use of Common Area:  The Common Area shall be operated for the use and 

enjoyment of the Owners (and the Condominium Association and Owners of a Unit within the 

Condominium) and the Board shall have the right to make, promulgate, supplement, amend, change 

or revoke Rules pertaining to the use and operation of the Common Areas as deemed necessary by 

the Board, as more fully set out in Section 5.4. 

8.4. Conservation Areas: Conservation areas are set aside in perpetuity to preserve the 

native vegetation and character of the area.  Conservation areas may be mowed and otherwise 
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groomed from time to time in order to promote the growth of native vegetation and control fire 

hazard.  No impermeable surfaces shall be constructed on any Conservation Area.  At the discretion 

of the Association, areas within the Conservation Areas may be set aside for community gardens, 

orchards, parks, picnic areas, equestrian facilities or other activity areas for the enjoyment of 

Owners. 

ARTICLE  9 

Covenant for Maintenance Assessments 

9.1. Creation of Lien and Personal Obligation of Assessments:  The Trustee and 

Declarant for each Lot owned within Morning Star Airpark and Additional Properties hereby 

covenant, and each Owner of any Lot by acceptance of a deed therefor, whether or not it shall be so 

expressed in such deed, is deemed to covenant and agree to pay the Association: 

A. Annual assessments or charges consisting of a pro rata share of the actual cost 

to Morning Star Airpark Homeowners Association relating to or incurred as a 

result of the upkeep, repair, maintenance or improvement of the Common 

Areas, and a pro rata share of any and all taxes and assessments paid by the 

Association relating to or incurred as a result of the Common Areas. 

B. A pro rata share of such sums as the Board of Directors of the Association shall 

determine to be fair and prudent for the establishment of necessary reserves for 

expenses, maintenance and the payment of taxes, all as herein required. 

C. A pro rata share of any special assessment for capital improvements, such 

assessments to be established and collected as herein provided. 

The annual and special assessments, together with interest, costs and reasonable attorneys’ 

fees, shall be a charge on the land and shall be a continuing lien upon the property against which 

each such assessment is made.  Each assessment, together with interest, costs and reasonable 

attorneys’ fees, shall also be the personal obligation of the person who was the Owner of such 

property at the time when the assessment fell due.  The personal obligation for delinquent 

assessments shall pass to an Owner’s successor in title. 

9.2. Purpose of Assessment:  Assessments levied by the Association shall be used 

exclusively to promote the recreation, health, safety and welfare of the residents within Morning 
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Star Airpark and any Additional Properties and for the improvement and maintenance of the 

Common Areas. 

9.3. Maximum Annual Assessment:  Until January 1, 2009, the maximum annual 

assessment for all Lots within Morning Star Airpark shall be the sum of Fifteen Hundred Dollars 

($1,500.00).  From January 1, 2009, the maximum assessment may be increased each year not 

more than five percent (5%) above the maximum assessment for the previous year, or the amount 

of increase in the "Cost of Living Index", whichever is greater, without a vote of the membership. 

 For purposes hereof, "Cost of Living Index" shall mean the "United States Consumer Price 

Index" published monthly by the United States Department of Labor, Bureau of Labor Statistics, 

which index shall have as its base the number 100.00 for the period from 1982 to 1984.  Any 

successor index or modification of the above-described index shall be adjusted to relate to the 

1982-1984 index of 100.00.  (If the Cost of Living Index ceases to be published, then it may be 

replaced for the purposes hereof by a different consumer price index selected by the Board.)  

From and after January 1, 2009, the maximum annual assessment may be increased more than 

the normal increase allowed (five percent [5%] or Cost of Living increase, whichever is greater) 

above the maximum assessment for the previous year by a vote of two-thirds (2/3) of the 

members of each class of membership who are voting in person or by proxy, at a meeting duly 

called for this purpose.  The Board may fix the annual assessment at an amount not in excess of 

the applicable maximum. 

9.4. Special Assessments for Capital Improvements:  In addition to the annual 

assessments authorized above, the Association may levy, in any assessment year, a special 

assessment applicable to that year only for the purpose of defraying, in whole or in part, the cost of 

any construction, reconstruction, repair or replacement of a capital improvement upon (or for the 

benefit of) the Common Area, including fixtures, and personal property relating thereto, provided 

that any such assessment shall have the assent of two thirds (2/3) of the votes of each class of 

members who are voting in person or by proxy at a meeting duly called for this purpose. 

9.5. Notice and Quorum for Any Action Authorized Under Sections 9.3 and 

9.4:  Written notice for any meeting called for the purpose of taking any action authorized under 

Section 9.3 or Section 9.4 shall be sent to all members not less than thirty (30) days nor more than 

sixty (60) days in advance of the meeting.  At the first meeting called, the presence of members or 

of proxies entitled to cast sixty percent (60%) of all the votes of each class membership constitute a 
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quorum.  If the required quorum is not present, another meeting may be called subject to the same 

notice requirement, and the required quorum at the subsequent meeting shall be one-half of the 

required quorum at the preceding meeting.  No such subsequent meeting shall be held more than 

sixty (60) days following the preceding meeting. 

9.6. Uniform Rate of Assessment:  Both annual and special assessments must be fixed at 

a uniform rate for all Lots of the same class and may be collected on a monthly, quarterly, or annual 

basis. 

9.7. Commencement of Assessments:  The annual assessments provided for herein shall 

commence as to all Lots at such time as the Board determines in its sole and absolute discretion.  

The first annual assessment shall be adjusted according to the number of months remaining in that 

calendar year.  The Board shall fix the amount of annual assessment against each Lot at least thirty 

(30) days in advance of each annual assessment.  Written notice of the annual assessment shall be 

sent to every Owner subject thereto.  The due date shall be established by the Board of Directors. 

9.8. Effective Nonpayment of Assessment; Remedies of the Association:  Each Owner 

of any Lot shall be deemed to covenant and agree to pay to the Association the assessment provided 

for herein, and agree to the enforcement of the assessments in the manner herein specified.  In the 

event the Association employs an attorney or attorneys for the collection of any assessment, 

whether by suit or otherwise, or to enforce compliance with or specific performance of the terms 

and conditions of this Declaration, or for any other purpose in connection with the breach of this 

Declaration, each Owner and member agrees to pay reasonable attorneys’ fees and costs thereby 

incurred in addition to any other amounts due or any other relief or remedy obtained against said 

Owner or member.  In the event of a default in payment of any such assessment when due, and such 

default continues for a period of thirty (30) days, the assessment shall be deemed delinquent, and 

the Association shall have the right to assess a late payment fee (the amount of which shall be 

determined in light of the facts and in accordance with the limitations dictated by the Arizona 

Revised Statutes, but at the sole and absolute discretion of the Board) and, in addition to any other 

remedies herein or by law provided, the Association may enforce each such obligation in any 

manner provided by law or in equity or without any limitation of the foregoing, by either or both of 

the following procedures: 
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A. Enforcement by Suit:  The Board may cause a suit at law to be commenced and 

maintained in the name of the Association against an Owner to enforce each 

such assessment obligation.  Any judgment rendered in any such action shall 

include the amount of the delinquency (and late payment fees, if any), together 

with interest thereon at the rate of twelve percent (12%) per annum from the 

date of delinquency, court costs, and reasonable attorneys’ fees in such amount 

as the Court may adjudge against the delinquent Owner. 

B. Enforcement by Lien:  There is hereby created a claim of lien, with power of 

sale, on each and every Lot to secure payment to the Association of any and 

all assessments levied against any and all Owners of such Lots under these 

restrictions, together with interest thereon at the rate of twelve percent (12%) 

per annum from the date of delinquency, and all costs of collection which 

may be paid or incurred by the Association in connection therewith, including 

reasonable attorneys’ fees.  Each default shall constitute a separate basis for a 

demand or claim of lien or a lien, but any number of defaults may be included 

within a single demand or claim of lien. 

 For purposes of enforcement of the Owner’s obligations hereunder, the Property shall be 

deemed to constitute a "Planned Community" under Title 33, Chapter 16 of the Arizona Revised 

Statutes and §33-1807 thereof (or the replacement thereof) shall govern the priority and 

perfection of any lien created by this Declaration.  Any such lien may be foreclosed by 

appropriate action in court or in the manner provided by law for the foreclosure of a realty 

mortgage or trust deed as set forth by the laws of the State of Arizona, as the same may be 

changed or amended.  The lien provided for herein shall be in favor of the Association and shall 

be for the benefit of all other Owners.  The Association shall have the power to bid at any 

foreclosure sale and to purchase, acquire, hold, lease, mortgage, and convey any Lot.  In the event 

such foreclosure is by action in court, reasonable attorneys’ fees, court costs, title search fees, 

interest, and all other costs and expenses shall be allowed to the extent permitted by law.  Each 

Owner, by becoming an Owner of a Lot or Unit, hereby expressly waives any objection to the 

enforcement and foreclosure of this lien in this manner. 

9.9. Subordination of the Lien to Mortgages:  The lien of the assessments provided for 

herein shall be subordinate to the lien of any first mortgage.  Sale or transfer of any Lot or Unit shall 
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not affect the assessment lien.  However, the sale or transfer of any Lot or Unit pursuant to 

mortgage foreclosure or any proceeding in lieu thereof, shall extinguish the lien of such assessment 

as to payments which became due prior to such sale or transfer.  No sale or transfer shall relieve 

such Lot or Unit from liability for any assessments thereafter becoming due or from the lien thereof. 

ARTICLE  10 

Subjecting Additional Lands to the Declaration 

Other Declarant Rights 

10.1. Additions in Accordance with General Plan of Development:  The Declarant or the 

Developer, their heirs and assigns, shall have the right to bring within the scheme of this 

Declaration Additional Properties in future stages of the development without the consent of the 

members within twenty (20) years of the date of this Declaration.  This provision is intended to be 

permissive in nature and any such planned development shall not bind the Declarant or Developer, 

their heirs and assigns, to make the proposed additions in any subsequent development. 

The additions authorized under this Section 10.1 shall be made by recording a 

Supplementary Declaration of Covenants, Conditions and Restrictions with respect to the 

Additional Property which shall extend the scheme of covenants and restrictions of this Declaration 

to such property. 

Such Supplementary Declaration may contain such complimentary additions and 

modifications to the covenants and restrictions contained in this Declaration as may be necessary to 

reflect the different character, if any, of the added properties and as are not inconsistent with 

scheme of the master plan.  In no event, however, shall such Supplementary Declaration revoke, 

modify or add to the covenants established by this Declaration within the existing Property. 

10.2. Exemption of Declarant from Restrictions and Reservation of Special Declarant 

Rights.  Notwithstanding anything contained in this Declaration to the contrary, none of the 

restrictions contained in this Declaration shall be construed or deemed to limit or prohibit any act 

of Declarant, its employees, agents, and subcontractors, or parties designated by it in connection 

with any construction, completion, sale or leasing of any portion of the Morning Star Airpark 

subdivision, including but not limited to any Lot within the Morning Star Airpark subdivision 

and any Unit within the Morning Star Aircraft Condominium.  In addition to the foregoing, 
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Declarant expressly reserves the following Special Declarant Rights, and the right to transfer 

such rights: 

1. The right to construct any improvements as provided herein or contemplated 

hereby; 

2. The right to exercise any Declarant or Developer right set forth herein; 

3. The right to maintain sales offices, management offices, signs advertising the 

Morning Star Airpark subdivision until the last Lot in the Morning Star Airpark subdivision and 

the last Unit in the Morning Star Aircraft Condominium is sold to an Owner other than 

Declarant; 

4. The right to create or use any easements through the Common Area for the 

purpose of making or maintaining improvements within the Airpark or within any other portion 

of the Property; 

5. The right to appoint or remove any officer of the Association or any Board 

member during any period of Declarant control as provided herein; 

6. The specific right for itself to add any additional real property to the Property, 

whether residential, commercial or common area in nature. 

7. The specific right for itself to remove or withdraw any real property from the 

Property, including, without limitation, any Common Area - other than a Conservation Area. 

8. The right to seek and obtain an amendment to or modification of the Special 

Use Permit. 

9. To make, by merger agreement or other instrument, the Property part of a 

larger parcel; 

10. To amend this Declaration to comply with applicable law, to comply with the 

rules or guidelines in effect from time to time of any governmental or quasi governmental entity, 

or to correct any error or inconsistency in this Declaration, provided that such amendment is 

made prior to the Declarant conveying all Lots in the Morning Star Airpark subdivision to 

Owners other than the Declarant and the conveyance of all Units within the Morning Star 

Aircraft Condominium to Owners other than the Declarant. 
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ARTICLE  11 

Disclosure of Potential Noise Impacts, Special Use Permit and Design Standards 

11.1. Disclosure and Warning.  Morning Star Airpark is a private airport and the 

Property is subject to various noise levels and dust from aircraft based therein.  Trustee and 

Declarant hereby declare and covenant, and each Owner of any Lot within the Property, by 

acceptance of a deed therefor (whether or not it shall be so expressed in such deed), is deemed to 

covenant and agree to the knowledge of potential aircraft noise and dust impacts.  Regardless of 

whether any such reference is made in any deed or instrument, such covenants and agreements 

shall extend to and be binding upon successors, transferees, and assigns, including but not 

limited to, future purchasers, mortgagees, renters, occupiers, and users of such Lots.  Each Owner 

hereby covenants and agrees that he shall include with each building permit application such 

noise or sound attenuation measures as are satisfactory to Cochise County and that are consistent 

with the general requirements for properties located within the Morning Star Airpark. 

11.2. Special Use Permit.  Cochise County has issued a Special Use Permit SU 07-06 in 

connection with the Airpark (herein the "Special Use Permit"), a copy of which is attached hereto 

as Exhibit A.  This Declaration shall incorporate all of the terms of the Special Use Permit and 

all requirements set forth in the Special Use Permit shall apply to the Subdivision and the 

Owners, the occupants and any other persons to whom this Declaration is applicable, just as any 

other requirement and provision of this Declaration.  In addition, the Declarant or the Association 

may from time to time seek and obtain expansion of the Special Use Permit or one or more 

modifications thereof, all as permitted by applicable law, and each Owner, occupant or other 

person to whom this Declaration is applicable shall remain subject to the Special Use Permit as 

so expanded, modified, or amended without any prior notification or approval thereof being 

required. 

11.3. Airport Design Standards: The runway and taxiways are private and are not 

designed nor built to meet all, or any industry standards, or Federal Aviation Administration 

Advisory Circulars. 

ARTICLE  12 

General Provisions 

12.1. Enforcement:  The Association, any Owner, or Condominium Owner any shall have 

the right to enforce, by any proceeding at law or in equity all restrictions, conditions, covenants, 
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reservations, liens and charges now or hereinafter imposed by the provisions of this Declaration.  

Failure by the Association or by any Owner to enforce any covenant or restriction herein contained 

shall in no way be deemed a waiver of the right to do so thereafter. 

12.2. Conflict Between Rules.  Any conflict that arises between any rules, regulations or 

guidelines adopted by the Association shall be resolved in favor of those rules, regulations or 

guidelines adopted that address aircraft use or safety within the Subdivision.  It is specifically 

acknowledged that the Association shall be empowered to adopt and promulgate appropriate rules, 

regulations and guidelines that address aircraft use or safety within the Subdivision and that such 

shall take priority over any other type of rule, regulation or guideline, as more specifically set out in 

Section 5.4. 

12.3. Interpretation of the Covenants:  Except for judicial construction, the Association, 

by its Board, shall have the exclusive right to construe and interpret the provisions of this 

Declaration.  In the absence of any adjudication to the contrary by a court of competent jurisdiction, 

the Association’s construction or interpretation of the provisions hereof shall be final, conclusive 

and binding as to all persons and property benefited or bound by the covenants and provisions 

hereof. 

12.4. Severability:  Invalidation of any of these covenants or restrictions by judgment or 

court order shall in no way affect any other provisions which shall be in full force and effect. 

12.5. Rule Against Perpetuities:  If any interest purported to be created by this Declaration 

is challenged under the Rule against Perpetuities or any related rule, the interest shall be construed 

as becoming void and of no effect as of the end of the applicable period of perpetuities computed 

from the date when the period of perpetuities starts to run on the challenged interest; the "lives in 

being" for computing the period of perpetuities shall be (i) those which should be used in 

determining the validity of the challenged interest, plus (ii) those of the issue of the Board who are 

living at the time the period of perpetuities starts to run on the challenged interest. 

12.6. Amendment:  The covenants and restrictions of this Declaration shall run with and 

bind the land until December 31, 2038, after which they shall be automatically extended for 

successive periods of ten (10) years.  So long as there are Class C memberships in existence, this 

Declaration may be amended by an instrument signed by (i) the Declarant or its successors or 

assigns (except in the event where the Declarant has assigned its rights for only part of the 
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Property and retained the rights for the remainder, in which event the instruction shall be signed 

by the Declarant and its successors or assigns), and (ii) the Owners owning not less than seventy-

five percent (75%) of the Lots and Units within the Subdivision.  After the expiration or 

termination of all Class C memberships and at any time prior to December 31, 2038, this 

Declaration may be amended by an instrument signed by the Owners owning not less than 

seventy-five percent (75%) of the Lots and Units within the Subdivision.  At any time subsequent 

to December 31, 2038, this Declaration may be amended by an instrument signed by the Owners 

owning not less than sixty-five percent (65%) of the Lots and Units within the Subdivision.  Any 

amendment must be recorded. 

12.7. Violations and Nuisances:  Every act or omission whereby any provision in this 

Declaration is violated in whole or in part is hereby declared to be a nuisance and may be enjoined 

or abated, whether or not the release sought is for negative or affirmative action, by Declarant, the 

Association, or any Owner or Owners of a Lot within Morning Star Airpark.  However, any other 

provision to the contrary notwithstanding, only Declarant, the Association, the Board, or the 

duly authorized agent of any of them, may enforce by self help any of the provisions of this 

Declaration. 

12.8. Violation of Law:  Any violation of any state, municipal, or local law, ordinance or 

regulation, pertaining to the ownership, occupation, or use of any property within Morning Star 

Airpark, is hereby declared to be a violation of this Declaration and subject to any and all of the 

enforcement procedures set forth herein. 

12.9. Remedies Cumulative:  Each remedy provided by this Declaration is cumulative and 

not exclusive. 

12.10. Delivery of Notices and Documents:  Any written notice or other documents relating 

to or required by this Declaration may be delivered either personally or by mail.  If by mail, it shall 

be deemed to have been delivered forty-eight hours after a copy of the same has been deposited in 

the United States mail, postage pre-paid, addressed to the last known address of addressee. 

12.11. References to Covenants in Deeds:  Deeds to and instruments affecting any Lot or 

any part of the Property may contain the covenants herein set forth by reference to this Declaration; 

but regardless of whether any such reference is made in any deed or instrument, each and all of the 
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covenants shall be binding upon the grantee-owner or other person claiming through any instrument 

and his heirs, executors, administrators, successors and assigns. 

12.12. Declaration:  By acceptance of a deed, or by acquiring any ownership interest in any 

of the Property within this Declaration, each person or entity, for himself or itself, his heirs, 

personal representative, successors, transferees and assigns, binds himself, his heirs, personal 

representatives, successors, transferees and assigns, to all of the provisions, restrictions, covenants, 

conditions, rules, and regulations now or hereinafter imposed by this Declaration and any 

amendments thereof.  In addition, each person by so doing thereby acknowledges that this 

Declaration sets forth a general scheme for the improvement and care of the Property covered 

thereby, and hereby evidences that his interest in all of the restrictions, conditions, rules and 

regulations contained herein shall run with the land and be binding on all subsequent and future 

owners, grantees, purchasers, assignees, and transferees thereof.  Furthermore, each such person 

fully understands and acknowledges that this Declaration shall be mutually beneficial, prohibitive 

and enforceable by the various subsequent and future owners. 

12.13. Gender and Number:  Wherever the context of this Declaration so requires, words 

used in the masculine gender shall include the feminine and neuter genders; words used in the 

neuter gender shall include the masculine and feminine genders; words in the singular shall include 

the plural; and words in the plural shall include the singular. 

12.14. Captions and Titles:  All captions, titles or headings of the Articles and Sections in 

this Declaration are for the purpose of reference and convenience only, and are not to be deemed to 

limit, modify or otherwise affect any of the provisions hereof, or to be used in determining the 

intent or context thereof. 

12.15. Planned Community: The Property shall constitute a "Planned Community" under 

Title 33, Chapter 16 of the Arizona Revised Statutes (or the replacement thereof). 
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EXHIBIT – A 
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